INTRODUCTION
The data from the recent mortgage crisis paint a clear and disturbing picture: black borrowers consistently receive inferior mortgage products when compared to similarly situated white borrowers.' This disparity occurs at every income level, every credit profile, for prime and subprime loans, and in almost every state in the country.
The Fair Housing Act, the Equal Credit Opportunity Act, and other Civil Rights Era legislation designed to create racial equality in lending (Fair Lending Laws) , have opened the door to credit that was once entirely closed to black and other minority Academic Fellow, New York University School of Law. J.D., New York University School of Law; M.A., Brigham Young University; B.A., Brigham Young University. Thanks to Vicki Been, Lisa Grow Sun, Ron Nell, AndersonJones, and Mehrsa Baradaran, each for their insightful comments and suggestions. 
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The Home Mortgage Disclosure Act and Community Reinvestment Act were not passed with the express intention of remedying racial discrimination in lending. However, these laws are consistently employed to bring about that result, and are thus often considered part of the Fair Lending Laws.
borrowers. No longer are black and minority borrowers explicitly denied service by lenders, and seldom do lenders explicitly treat minority borrowers differently from white borrowers. Certainly, these Civil Rights Era laws have provided greater access to lending institutions and products; however, they have fallen short of ensuring parity in lending because of two significant weaknesses. First, Fair Lending Laws focus only on restricting and punishing the lender rather than empowering the borrower. Second, these laws address only past instances in which harm has already occurred, rather than providing tools to identify and avoid discriminatory loans from the outset. As a result, minority borrowers consistently purchase inferior and more expensive loan products than similarly situated white borrowers.
The existing Fair Lending Laws are based on an outdated approach to remedying overt discrimination that is ill-suited for solving today's persistent and subtle discrimination. These Fair Lending Laws rely on regulation and reporting requirements for lenders and create causes of action that empower government agencies and private citizens to sue if lenders violate the laws and regulations. This approach focuses entirely on restricting and punishing lenders. As a result, the existing Fair Lending Laws often leave minority borrowers with little recourse other than to wait for lenders to change their discriminatory behavior.
Each of the Fair Lending Laws has undergone amendments and other adjustments-including significant changes made in July 2010 as a part of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank). Despite these changes, the existing Fair Lending Laws perpetuate a backward-looking and reactionary approach to ending discrimination in lending. Their lender-focused methods remain one step behind new loan products and finance processes that create new forms of discrimination. Until legislation moves beyond this outdated approach, lending discrimination will remain a permanent part of the home-lending market.
Given both the inability of the Fair Lending Laws to provide a discrimination-free lending environment and the country's recovery from a historic housing and mortgage crisis, this Article argues that it is time to rethink the way we lend. We need an approach to mortgage lending that empowers borrowers to make educated and
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See Vikas Bajaj & Ford Fessenden, What's Behind the Race Gap?, N.Y. TIMES, Nov. 4, 2007, at D16. 5 . Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010) . rational decisions about the kinds of loans they buy, rather than simply waiting for lenders to police their own behavior. By providing more information to borrowers, producing simpler loans, and increasing competition, a borrower-based approach to fair lending will ensure that the loans are based on default risk rather than on race.
For most consumer purchases there are a variety of tools a buyer may use to better understand products and compare prices. There are numerous magazines, websites, and smartphone applications to help buyers learn about cars, televisions, or toasters and to then find the product that best meets their needs at the most competitive price. Taking out a home mortgage is one of the most important transactions an individual may engage in and yet in comparison to consumer products, borrowers of all races lack adequate tools to distinguish between a bad deal and a good one. In response, this Article proposes an innovative, borrower-based conception of fair lending that empowers borrowers by increasing access to a variety of lenders, reducing the complexity of loan products, and enabling borrowers to easily understand and compare loan offers. This borrower-based approach, combined with tools developed out of this framework, has the potential to finally close the gap between black and white borrowers.
This Article proceeds in four parts. Part I presents evidence that the existing Fair Lending Laws have failed to achieve fairness in lending. Volumes of research document the same unsettling result: a borrower's race or the racial makeup of a borrower's neighborhood is a significant determinant of the loan the borrower will receive. Part II discusses the current Fair Lending Laws and presents a brief history and description of each relevant law. Additionally, this Part addresses why these laws are incapable of resolving modern day discrimination in lending and explains why the result is continuing disparate impact for minority borrowers. Part III explores the changes brought about by Dodd-Frank, the latest attempt to make fair lending work. This Part also explains how recent reforms perpetuate the existing lender-focused approach and why Dodd-Frank will not eliminate discriminatory lending. Part IV discusses a new borrower-based approach to fair lending and discusses how this approach will reduce discrimination by enabling borrowers to shop for a loan more effectively and by encouraging competition among lenders. This Part also
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Magazines such as Consumer Reports and a variety of websites offering reviews, opinions, and prices, such as Google Product Search, help consumers research and select products.
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proposes specific tools to implement the new borrower-based approach, for example, an innovative Loan Comparison Report. Ultimately, the Article concludes that racial discrimination in lending will persist without laws that create a borrower-based approach to home mortgage lending.
I. EXISTING FAIR LENDING LAWs HAVE NOT ELIMINATED DISCRIMINATION
Today, researchers have more complete data on borrowers and loan products than ever before, and they are also better able to use this data to draw conclusions on the state of residential mortgage lending. The bulk of the data comes from the Home Mortgage Disclosure Act (HMDA), described further in Part II. HMDA data are sufficient to identify trends in mortgage lending and, when combined with other local or specialized data, can identify patterns of racial discrimination.
The HDMA data demonstrate the persistence of discrimination in lending, which is compelling evidence that current Fair Lending Laws are not creating a race-neutral lending market. Part I provides a variety of evidence of continued racial discrimination in lending, including studies of the connection between race and inferior loan products.
A. Correlation Between a Borrower's Race and Likelihood of Receiving a Subprime Loan
Several studies have observed correlations between a borrower's race and the type of loan products she receives. For example, a study of HMDA data from the years 1998, 2002, and 2006 that contained information from more than 46 million mortgage applications illustrates subprime lending behavior for both white and black borrowers.! The study found that in every state, black
7.
The HMDA requires lenders to record and periodically report specific information on each loan application that they receive, including the type of loan, purpose of loan, dollar amount, the census tract where the property is located, and whether the application was approved or denied. Demographic data about the borrower is also recorded; including income, gender, and race or ethnicity. 12 C.F.R. § 203 928-0 (2010) . Subprime lending generally refers to loans made to individuals that would not qualify under traditional underwriting criteria, such loans containing higher interest borrowers applied for loans from subprime lenders more frequently than whites. 9 Lenders also accepted subprime applications from black borrowers at higher rates than white borrowers." Although a rational, discrimination-free lender would approve any loan that it could justifiably underwrite, regardless of race, this research indicates that in most states, whether a borrower was black had a "positive, statistically significant effect on whether a lender approved a subprime loan.""
The correlation between a borrower's race and the likelihood of receiving a subprime loan is independently troubling. However, the research also shows that race is a factor in determining the loan a borrower receives, even after controlling for other underwriting variables. When income, house value, area median income, the percentage of owner-occupied homes, and the percentage of residents within a particular census tract who are minorities are held constant, "black applicants are more likely to be approved for a loan from a subprime lender than are white applicants."" This result indicates that racial discrimination remains a real part of the lending process.
The research also shows that the strength of race as a determinative factor grew between 1998 and 2006.'1 During this period, neighborhood median income, the percentage of homes occupied by their owner (rather than rented to a tenant), and a borrower's income level have all become less significant indicators that a bor-14 rower will receive a subprime loan. However, during the same time period, "the substantive effect of the borrower's race grew ... , suggesting that black borrowers are bearing the true brunt of the subprime market." 5 All income levels experience racial discrimination in lending. Differences between the loans offered to black and white borrowers become more pronounced when comparing low and middleincome (LMI) black borrowers to middle and upper-income (MUI) black borrowers." A borrower's income can be used as an and more onerous terms than traditional loans to compensate lenders for the additional risk.
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FALL 2011 ] inexact proxy for creditworthiness to compare similarly situated borrowers and to reveal the effect of a borrower's race. For example, researchers compared borrowers at similar income levels and identified the metropolitan areas across the country where black borrowers were more than twice as likely as white borrowers to receive subprime loans. The results revealed that LMI black borrowers were twice as likely to receive subprime loans as their white counterparts in each of seventy metropolitan areas, while in 167 metropolitan areas, MUI black borrowers were twice as likely as white borrowers to receive a subprime loan. It is especially concerning that a large percentage of the total number of loans given to MUI black borrowers were subprime loans. In 159 metropolitan areas, more than 40 percent of the loans MUI black borrowers received were subprime.' 8 Although this study did not consider borrower and loan characteristics necessary to prove racial discrimination, such as credit scores and loan-to-value and debt-to-income ratios, the results do indicate a strong likelihood that racial bias influenced the loan decisions. This study also illustrates the need for analysis of more complete borrower and loan data in order to fully understand the cause of these disparities.
B. Correlation Between the Racial Makeup of a Neighborhood and the Likelihood of Receiving a Subprime Loan
Research also shows that the loan product a borrower receives closely correlates with the neighborhood where the mortgaged property is located. A study by the U.S. Department of Housing and Urban Development found differences in the rates of subprime lending in predominantly black neighborhoods." In predominantly black neighborhoods, the study determined that "subprime lending accounted for 51 percent of home loans in 1998-compared with only 9 percent in predominately white areas." 20 Subprime refinance mortgages accounted for only one-tenth of the refinance mortgages in predominantly white neighborhoods, but in predominantly black neighborhoods, half of the refinance mortgages were subprime." These data indicate that
17.
Id. at 5.
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Id "only one in ten families in white neighborhoods pay higher fees and interest rates" while "five in ten families in African-American communities are saddled with higher rates and costs." 22 The study also found a dramatic difference in subprime lending when comparing black and white neighborhoods at similar income levels. Only six percent of homeowners living in upper-income white neighborhoods borrowed from subprime lenders, compared to 39 percent of homeowners living in upper-income black neighborhoods. As neighborhood income increases, the disparity between the black and white neighborhoods also grows. Homeowners in low-income black communities are almost three times as likely as homeowners in low-income white communities to rely on subprime refinancing, and black moderate-income neighborhoods are four times as likely to rely on subprime refinancing as comparable white neighborhoods. Black upper-income neighborhoods are six times as likely to rely on subprime financing as comparable white neighborhoods. Using income as a rough indicator of creditworthiness we should expect few, if any, subprime loans among upper income homeowners, or at very least, similar rates of subprime lending among black and white borrowers. However, the fact that the prevalence of subprime lending among black borrowers as compared to white borrowers increases as income increases indicates that, at a minimum, subprime lending is not blind to race. It may also indicate that when making a loan some banks consider race rather than relying solely on income and other creditworthiness factors.
C. Statistical Evidence of Racial Discrimination in Lending
To prove racial discrimination, rather than to show mere correlations between race and loan products, creditworthiness data are essential. Historically, HMDA or other readily accessible databases have not collected creditworthiness data. Thus, where obtainable, researchers have supplemented HMDA data with additional creditworthiness data to examine the influence of race on lending. For example, researchers supplemented 2004 HMDA data with credit scores and other relevant loan underwriting variables taken
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[VOL. 45:1 from a proprietary database. They found that after controlling for mortgage-product type, credit score, loan-to-value ratio, and other variables, black borrowers were up to 34.3 percent more likely than white borrowers to receive a high-interest-rate-subprime mortgage, and Latinos were up to 44.6 percent more likely than white borrowers to receive a mortgage with a higher interest rate." A particularly troubling picture emerged when the researchers examined borrowers with high credit scores and marginal loan-to-value ratios. Such borrowers should qualify for prime loan products; however, the study found that 21.3 percent of black borrowers with high credit scores and marginal loan-to-value ratios received subprime loans, compared with 14.5 percent of Latino and only 7.5 percent of white borrowers with similar profiles." Another method of detecting discrimination is to calculate the percentage of a borrower's interest rate determined by race as opposed to other legitimate borrower risk characteristics, including credit score, loan-to-value ratio, and debt-to-income ratio. Proprietary loan data from 2004 and 2005 from a large group of borrowers indicate that black borrowers paid mortgage interest rates 1.28 percent higher, and Latino borrowers up to 0.74 percent higher, than those paid by white borrowers. 31 These data provide further proof that racial discrimination affects the loan products that racial minorities receive.
A study of ten metropolitan areas that included creditworthiness data also shows that the racial composition of the neighborhood affects the amount of subprime lending. Controlling for creditworthiness, the study found that in nine of the ten metropolitan areas " [t]he level of refinance subprime lending increased as the portion of African-Americans in a neighborhood increased." The data reveal that in six of the metropolitan areas, an increase in the 
27.
Id. at 17-18.
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Loan-to-value ratio indicates what percentage of a mortgaged property's total cost will be borrowed from the lender. The higher a loan-to-value ratio, the more risky a loan is to a lender. As this number increases it is also more likely that it will be a subprime loan. African-American composition of a neighborhood boosted the amount of subprime lending. Taken together, these studies indicate that borrowers in majority black neighborhoods consistently receive more unfavorable loan products than borrowers in white neighborhoods, despite comparable creditworthiness.
D. The Greatest Predictor of Mortgage Foreclosure in New York City Is Whether a Home Is Located in a Black Neighborhood
Race also accounts for other disparities in lending, particularly the rate of mortgage default and foreclosure. Researchers from New York University's Furman Center for Real Estate and Urban Policy performed a study that merged HMDA data with a commercial database of non-prime mortgage performance statistics along with the specific geographic locations of mortgaged properties in New York City. 34 The results showed that in New York City, after controlling for loan and borrower characteristics-including interest rate paid, borrower credit score, and race-mortgage holders in predominantly black neighborhoods "have a substantially higher chance of falling behind on their mortgages" regardless of the borrower's own race. 35 This research indicates that some aspect of the loans sold to borrowers living in predominantly black neighborhoods makes such loans, regardless of whether the borrowers are black or white, more likely to default.
The Furman study also concluded that for borrowers in census tracts that are over 80 percent black, the likelihood of default "is over 25 percent higher than that of borrowers in tracts with fewer than 20 percent black residents." 6 By comparison, when analyzing only the race of the borrower, rather than the racial make up of the neighborhood, and controlling for other loan and borrower
33.
Id. Additionally, the research found that age had an effect similar to race on the rate of subprime lending, after controlling for creditworthiness. "In seven metropolitan areas, the portion of subprime refinance lending increased solely when the number of residents over 65 increased in a neighborhood." Id. Discrimination based on the age of borrowers is prohibited by the Fair Housing Act. Although age discrimination in lending is not the focus of this paper, many of the remedies proposed to address racial discrimination in lending may also help prevent discrimination based on age.
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Id. at 20-21. characteristics, 7 the study found that the likelihood of default is only 10 percent higher for black borrowers than white borrowers." In sum, the study indicates that in New York City, the question of whether a subprime mortgaged property is located in a predominantly black neighborhood "is as important in explaining default as the borrower's own race." 3 9 The researchers hypothesize that the most likely explanation for their findings is that the non-prime mortgage industry treats "black neighborhoods differently in terms of marketing and underwriting practices or loan terms." 40 Although this study focused exclusively on New York City, the results indicate that lenders are discriminating against all borrowers that live in New York City's majority black neighborhoods, regardless of the borrower's own race, a pattern that may be repeated across the country.
E. Mystery Shopping Data Corroborate Evidence ofDiscrimination
In addition to the empirical data, qualitative data also corroborate the evidence of disparate treatment and discriminatory loan pricing for black borrowers. For example, the National Community Reinvestment Organization (NCRO) conducted "mystery shopping" tests of eighty-four large and small mortgage broker companies. NCRO sent white, black, and Latino testers to meet with or call brokers to inquire about loan products. 4 1 The black and Latino testers were given more attractive borrower profiles with regard to equity, credit standing, and employment than the white testers.
Despite these borrower profiles that made the minority testers more amenable to receiving loans, the testing showed that in 46 percent of the interactions with lenders, minority testers received less favorable treatment. 43 Specifically, 25 percent of the time black
37.
Loan and borrower characteristics controlled for include loan amount, initial interest rate at closing and at the first adjustment, credit score, debt-to-income ratio, loan-tovalue ratio, whether the borrower took on additional debt, whether the borrower provided full documentation to support her loan application, and whether there was a co-borrower.
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and Latino testers were discouraged from obtaining credit all together, although white testers were discouraged only 12 percent of the time." Additionally, "[blacks] and Latinos were questioned about their credit over 32% of the time" while "[w]hite shoppers were only questioned about credit 13% of the time."" White shoppers also received two interest rate quotes for every one quote received by black and Latino shoppers. 46 Twenty five percent of the tests showed pricing discrimination. 4 1 Sixty-two percent of white testers, compared to only 35 percent of black and Latino testers, received full disclosure of all mortgage costs, including fees. 4 ' Finally, lenders discussed fixed rate loans with 77 percent of the white testers, but only 50 percent of the black and Latino testers. The qualitative evidence from mystery shopper studies illustrates that racial discrimination remains prevalent in mortgage lending.
F Testimony ofFormer Lenders Corroborates Evidence of "Steering" and Racial Discrimination
Evidence from inside the lending industry bolsters the above claims that lenders discriminate against minority borrowers. The testimony of former Wells Fargo loan officers, Elizabeth Jacobson and Tony Paschal-as part of a lawsuit brought by the City of Baltimore alleging racial discrimination in mortgage lendingprovides insight into Wells Fargo's lending practices. 0 While the suit was eventually dismissed because of the city's inability to show a causal connection between Wells Fargo's lending practices and Baltimore's loss in property tax revenue, 1 the former loan officers' testimony remains an important insider account of discriminatory and questionable loan practices and raises questions about the entire industry.
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See Other cities and organizations, including the city of Birmingham, Alabama,1 2 the National Association for the Advancement of Colored People in Los Angeles, and the state of Illinois on behalf of the city of Chicago, have filed similar suits against mortgage lenders. These suits allege that the discriminatory steering of minority borrowers toward subprime loans resulted in significant losses of homeowner equity and property tax revenue. However, none of these suits provided similar testimony by former employees regarding the inner working of a lender as in the Wells Fargo case.
In the Wells Fargo case, the former employees alleged that Wells Fargo targeted black borrowers and black neighborhoods in Baltimore and elsewhere for subprime loans and that Wells Fargo employees relied on a range of deceptive and predatory practices aimed at minority communities.1 Specifically, the former employees alleged that Wells Fargo marketed subprime products in predominantly African-American zip codes and targeted subprime marketing at African-American churches." The employees also alleged that the lender tailored its subprime marketing materials based on race, even creating "software to print out subprime promotional materials in different languages, one of which was called 'African American. ' " 57 The employees also described how Wells Fargo gave loan officers significant financial incentives for closing subprime loans and allowed employees to steer minority borrowers to subprime loan products." For example, Paschal stated that he saw many "minority customers who had good credit scores and credit characteristics in subprime loans who should have qualified for prime or FHA loans." 5 9 Similarly, Jacobsen claimed that "[loan officers] who made prime loans generally made more money in referral fees by referring a person with prime credit to a subprime loan officer than by originating a prime loan.""
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Although subprime lending may have a legitimate place within the American mortgage lending landscape, the strategy to maximize profit by aggressively marketing and selling subprime loans in black neighborhoods likely resulted in significant racial discrimination. The employees' testimony also illustrates the willingness of individual loan officers to maximize their own financial gain by closing as many subprime loans as possible-regardless of whether the borrower could qualify for a prime loan product or should not have qualified for a loan at all.
G. Minorities Access Home Loans through More Expensive Channels
Other research indicates that discrimination in mortgage lending is not solely the result of overt racial bias on the part of individual mortgage brokers or bank lending agents, but is also caused by the fact that minority borrowers access loans through channels that preclude the most competitive rates and terms.' Low-cost channels for obtaining a home mortgage loan include national banks that provide both prime and subprime products. High-cost channels include mortgage brokers and mortgage lending companies that deal exclusively in subprime loan products.
The fact that minority borrowers are far more likely to receive loans through less regulated and higher priced channels than white borrowers is an effect known as "channeling." 6 2 Channeling is caused by a borrower's inability to gather the information needed to shop for the best loan offer. Research indicates that one of the main reasons minorities pay higher mortgage rates is that minority borrowers are more likely to receive a mortgage through a broker than directly from a lender." Estimates indicate that between onehalf and two-thirds of the difference in the price of loan products that minority borrowers receive is a result of receiving loans from high-cost subprime lenders. 65 Explanations for why a minority borrower is more likely to use higher priced lenders include a distrust of banks, a lack of access to traditional banks, and a preference for 
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Id. at 687.
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See generally id. 64.
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The presence of channeling raises significant concerns about the ability of the Fair Lending Laws to create a race-neutral lending marketplace. Although Fair Lending Laws have made significant headway towards creating a lending environment that is fairer than the environment before the Civil Rights Era, the evidence discussed overwhelmingly indicates that racial discrimination remains pervasive throughout the lending market.
II. CURRENT FAIR LENDING LAWS CANNOT END DISCRIMINATION
The discrimination in lending discussed in Part I persists because the current Fair Lending Laws are based on an outdated model for regulating and redressing racial discrimination. Such an approach was essential during the Civil Rights Era when racial minorities were routinely excluded from many aspects of life, including participation in competitive home mortgage lending.1 At that time, racial exclusion was blatant and egregious, and, as a result, laws were designed to respond to this explicit discrimination. For example, the 1968 Fair Housing Act (FHA) 6 " and the 1974 Equal Credit Opportunity Act (ECOA)" prohibit racial discrimination in lending and provide borrowers with a private right of action to sue lenders. The HMDA, passed in 1975, requires banks to disclose information about mortgage loan applications in an effort to identify discrimination in lending.o The Community Reinvestment Act (CRA), passed in 1977, gives regulators the ability to prevent bank expansion if a bank does not open up lending to black neighborhoods. 7 ' Each of these Fair Lending Laws was a direct product of the Civil Rights Era, and sought to provide the means to regulate lending and eliminate racial discrimination. The sections below discuss each law in greater detail and indicate why these laws remain unable to address modern day racial discrimination.
66.
Id. "Channeling" may also work in tandem with the "steering" discussed above, whereby even those minority borrowers able to avoid high priced channels are steered back toward the same high priced products due to race. 
A. The Home Mortgage Disclosure Act
HMDA was enacted in 1975 to provide the public with loan data that can be used:
(i) To help determine whether financial institutions are serving the housing needs of their communities; (ii) To assist public officials in distributing public-sector investment so as to attract private investment to areas where it is needed; and (iii) To assist in identifying possible discriminatory lending pat-72 terns and enforcing antidiscrimination statutes.
HMDA was designed to be temporary and to expire in June 1980; however, this date was later extended to 1985, and HDMA was made permanent in 1987." HMDA has also undergone a number of minor changes to update the form and method of disclosure, as well as the types of institutions that are required to make disclo-74 sures.
HMDA does not create a cause of action like FHA, as discussed below; rather it only requires disclosure of specific information regarding institutions' lending activities and instead relies on public and regulatory scrutiny of this information to encourage fair lending. The FHA permits suits based on disparate impact, and HMDA data is consistently a critical tool in proving such discrimination. 76 Financial institutions covered by HMDA are required to "collect data regarding applications for, and originations and purchases of, home purchase loans, home improvement loans, and refinancings" each calendar year. Most importantly, HDMA also requires banks 72.
12 C.F.R. § 203.1(b) (2010).
73.
MATTHEW BENDER, 8-157 BANKING LAW § 157.02.
74.
See, e.g, BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, REGULATIONS:
RECENT REGULATORY AMENDMENTS, http://www.federalreserve.gov/bankinforeg/reghist.htm#C.
75.
MATTHEW BENDER, 8-157 BANKING LAW § 157.03.
76.
See generally id. 77.
The data recorded shall include the following items: (1) An identifying number for the loan or loan application, and the date the application was received.
(2) The type of loan or application. (3) The purpose of the loan or application. (4) Whether the application is a request for preapproval and whether it resulted in a denial or in an origination. (5) The property type to which the loan or application relates. (6) The owner-occupancy status of the property to which the loan or application relates. (7)
The amount of the loan or the amount applied for. 
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to report borrower demographics including ethnicity, race, sex, and income, 8 general loan characteristics, and the geographic location of the mortgaged property. 9 Despite the amount of data available through HMDA, significant information deficits remain. This lack of data can impede a plaintiff from successfully proving a clear connection between a protected class and a racially discriminatory loan or loan denial. In addition to borrower demographics, plaintiffs need the specific creditworthiness characteristics of each borrower so that an accurate comparison of similarly situated borrowers can be made, and so that race-or membership in any other protected class-can be isolated as a determinative variable of what loan is received. Absence of creditworthiness information precludes a finding of discrimination based on HMDA data alone. Additionally, HMDA information is consistently anywhere from several months to more than a year old. This time lag limits the usefulness of this information solely to backward looking analyses, as HDMA data cannot provide an instant picture of the home lending environment. Such a lapse in time is unnecessary given modern technological capabilities and should be reduced.
Dodd-Frank, discussed in Part III, updates HMDA disclosure requirements in an attempt to make it easier to prove racial discrimination in lending. However, HMDA's true capacity to promote fair lending is only as powerful as the FHA, because FHA provides the requisite cause of action. Unfortunately, as explained below, even with updated HDMA data the law will remain unable to provide lending free from discrimination. office in that metropolitan area. (10) The ethnicity, race, and sex of the applicant or borrower, and the gross annual income relied on in processing the application. (11) The type of entity purchasing a loan that the institution originates or purchases and then sells within the same calendar year .... (12)(i) For [certain loans], the difference between the loan's annual percentage rate (APR) and the average prime offer rate for a comparable transaction as of the date the interest rate is set, if [it is above a certain amount] .... (13) Whether the loan is subject to the Home Ownership and Equity Protection Act of 1994, as implemented in Regulation Z (12 CFR 226.32) . (14) The lien status of the loan or application (first lien, subordinate lien, or not secured by a lien on a dwelling).
Id.
78.
With the exception of loans purchased by the financial institution. Id. at C-5.
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See id. at 8.
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See id. at 2.
128
[VOL. 45:1
B. The Fair Housing Act
When the Federal Housing Act was passed as part of the Civil Rights Act of 1968, racial discrimination in housing was prevalent. Blacks were excluded from many neighborhoods and deprived of housing opportunities by landlords and brokers."' Covenants running with the land precluded real estate owners from selling to black families, keeping black homeowners out of majority-white neighborhoods. 2 In a discriminatory practice known as "redlining," banks drew a red line on a map around majority-black neighborhoods and refused to lend to any borrower within that area. 83 As a result, minority borrowers were relegated to predatory and unscrupulous lenders who peddled loan products designed both to strip equity and lead to foreclosure.
FHA sought to put all borrowers and homeowners on equal footing." 5 FHA prohibits, among other things, discrimination in the sale, rental, or marketing of housing based on a person's race, religion, national origin, disability or family status." Although the law protects members of other classes that often faced housing discrimination, such as attempts to exclude families, in practice the exclusion of blacks and other minorities from housing opportunities remains the most important and most litigated aspect of the FHA. 87 Most relevant to this Article is FHA's prohibition on discrimination in mortgage lending. FHA explicitly prohibits "any person or other entity whose business includes engaging in residential real estate-related transactions to discriminate against any person in making available such a transaction, or in the terms or conditions 81.
STUART, supra note 67, at 10.
82.
See Shelley v. Kraemer, 334 U.S. 1, 4-5 (1948) .
83.
See generally BERYL SATTER, FAMILY PROPERTIES: HOW THE STRUGGLE OVER RACE AND REAL ESTATE TRANSFORMED CHICAGO AND URBAN AMERICA (2009).
84.
85.
See 114 CONG. REc. 2526 (1968) (statement of Sen. Brooke) (noting that African Americans are "surrounded by a pattern of discrimination based on individual prejudice, often institutionalized by business and industry, and Government practice" and the Act seeks to eliminate this discrimination in those areas).
86. .pdf (finding that 44 percent of the cases under FHA deal with racial discrimination-more than any other category). In 1974, Congress also passed Equal Credit Opportunity Act (ECOA) to forbid discrimination in a variety of credit-based transactions, including mortgage loans. In the mortgage lending context the ECOA contains rights parallel to the FHA and the majority of discrimination suits are initiated under the FHA rather than the ECOA.
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of such a transaction, because of race, color, religion, sex, handicap, familial status, or national origin."'8 Included in the definition of "residential real estate-related transaction" is "the making or purchasing of loans ... for purchasing, constructing, improving, repairing, or maintaining a dwelling" or loans that are "secured by residential real estate."" Claims brought by aggrieved borrowers under FHA typically allege one of three violations: "overt discrimination," in which a lender refuses to make a loan to a borrower based on her race; "disparate treatment," in which the plaintiff alleges she was treated differently because of her race (for example, a black borrower who received inferior loan terms to a white borrower);9o or "disparate impact,"9 where a facially neutral lending policy has a disproportionate adverse effect on a protected class. In the early days of FHA, the majority of the litigated cases dealt with overt discrimination and disparate treatment of borrowers, 92 but today the majority of FHA claims are made under the theory of disparate impact. 93 Claims of overt discrimination and disparate treatment are contained within the explicit language of FHA. In contrast, whether a disparate impact claim can be made under FHA was left to the courts. The Supreme Court has never directly ruled on whether FHA permits disparate impact claims. However, there is overwhelming consensus among the lower courts allowing disparate impact claims, and interpretation of the statute by the Department of Housing and Urban Development-the regulatory agency charged with enforcing the FHA-firmly establishes that the FHA contains a disparate impact standard.
To make out a prima facie case of disparate impact, a plaintiff must first factually establish that a lender's facially neutral lending policy has a disproportionate adverse effect on a protected class." Frequently the disproportionate adverse effect is established through statistical analysis of a particular lending practice and its effect on applicants or potential applicants. For example, statistical analysis has been used to prove that yield spread premiums, which are commission bonuses given to mortgage brokers who convince borrowers to accept higher interest rates, are more consistently included in loans given to black borrowers than white borrowers." Discriminatory intent is not required to make a disparate impact claim; the plaintiff need only establish that the policy results in a disparate outcome for minority borrowers."o In an early disparate impact appellate decision, the Eighth Circuit held that proof of discriminatory intent is not required because "effect and not motivation, is the touchstone" of discrimination and "clever men may easily conceal their motivations."' 0 ' The Court also "firmly recognize [d] that the arbitrary quality of thoughtlessness can be as disastrous and unfair to private rights and the public interest as the perversity of a willful scheme."' Once the plaintiff has established that the practice has a disproportionate adverse effect on a protected class, the burden shifts to the defendant to show that the policy is justified. The defendant must prove that the practice 
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Unfortunately, it is extremely difficult for a plaintiff to prove disparate impact. In large part, this is a result of the lack of freely available lending data. Banks and other lending channels are extremely secretive about their underwriting guidelines, and the information they are required to disclose under HMDA, as discussed supra, is insufficient to prove disparate impact because it lacks creditworthiness information. This information gap creates a barrier to entry for potential litigants. Only those with significant resources are able to initiate a FHA suit and gather the statistical data necessary for successful litigation under a disparate impact theory.' 05 Although FHA has reduced discrimination in lending, the law is inadequate and cannot produce a lending environment that is truly fair. Even if a litigant is successfully able to prove disparate impact in a particular lending scenario, it is often difficult for others to replicate because lending products are constantly changing and the fluidity of negotiated terms provides lenders flexibility to treat one borrower differently from another. 06 As a result, disparate impact litigation will always trail behind the latest discriminatory methods created by a new loan product or term. Meanwhile, minority borrowers will continue to bear the cost of FHA's inability to root out discrimination in lending.
C. The Community Reinvestment Act
Congress enacted CRA in 1977 to ensure access to capital by encouraging "depository institutions to help meet the credit needs of the communities in which they operate, including lowand moderate-income [LMI] neighborhoods, consistent with safe and sound banking operations.
Historically, some institutions avoided lending in poor neighborhoods despite having a branch office that accepted deposits in the same neighborhood. 8 Congress passed CRA because banks and savings institutions, although privately capitalized, have an underlying "obligation to serve their local communities," and that such an obligation comes in exchange for government backing, including the federal deposit insurance that banks receive.' 09 To comply with CRA, banks must undergo a series of tests, which vary depending on the size of the bank. These tests may include a lending test to evaluate the number, size, and distribution of loans; an investment test to measure the dollar amount of community development investment; and a service test to track the number and availability of branches and ATMs."' After completing the CRA examination, banks are given one of four CRA ratings: Outstanding, Satisfactory, Needs to Improve, or Substantial Non-Compliance."' There is little difference-aside, perhaps, from improved public image-in obtaining an "Outstanding" rather than a "Satisfactory" rating."' Needs to Improve and Substantial Non-Compliance are considered failing grades. However, because CRA lacks enforcement mechanisms to compel lender behavior, a failing grade can be of little consequence.1 CRA does not provide a civil cause of action, nor do the CRA regulatory agencies have the authority to impose sanctions directly on the banks. However, the agencies are required "to publicly disclose certain findings and conclusions regarding lending institutions, including whether an institution is meeting community needs,""' 4 and to consider CRA ratings when evaluating applications for a new charter, deposit insurance, branch openings, REv. 291, 307--08 (1993) ; see also 123 CONG. REc. 17603 (1977) (statement of Sen. Proxmire).
109. Allen J. Fishbein, The Community Reinvestment Act After Fifteen Years: It Works, But Strengthened Federal Enforcement is Needed, 20 FORDHAM URB. L.J. 293, 293 (1993 branch relocations, and mergers or acquisitions."' Applications by banks are rarely denied on CRA grounds, but "delays occasionally occur while a bank answers various questions about its past CRA performance or makes specific promises to improve CRA performance.""' Most banks seeking a higher CRA rating have implemented limited "CRA Special Lending Programs.""' The majority of these programs involve changing the underwriting standards for low and moderate-income borrowers." 8 These changes include requiring lower down payments, using alternative measures and/or lower standards of credit quality, or more liberally assessing repayment ability through, for example, higher debt ratios or de-emphasizing employment history."' Although these alternative measures may be used to qualify borrowers, 93 percent of these institutions describe these programs as profitable or breakeven.120
The original purpose of CRA was to encourage lending in marginalized communities. From a home mortgage perspective, however, the CRA's potency in bringing about fair lending has since dwindled because of the proliferation of alternative avenues of credit. CRA's jurisdiction is limited to deposit-taking institutions, as deposits were once the principle source of funds for loans.' 2 ' Today's mortgage market, however, consists primarily of non-bank mortgage lenders who profit by selling mortgages to the secondary market and are exempt from CRA scrutiny. HMDA data from 2006 indicate that 34 percent of all home loans were made to low and moderate-income borrowers, but only 10 percent of all loans were both held by low and moderate-income borrowers and CRA related.' 2 2 In other words, 24 percent of all loans are made to low or moderate-income borrowers by exempt mortgage companies and unregulated arms of traditional banks outside the reach of the CRA.' 3 115. Camden C. Betz, Note and Comment, Recent Changes to the Community Reinvestment Act and Their Impact on Community Banks and Rural Economies, 10 N.C. BANKING INST. 157,161  (2006 It is clear that CRA has not kept pace with the changing mortgage market, to the detriment of both borrowers and CRAregulated entities alike. As a result, there have been calls for reform and modernization of the law. 24 For example, Essene and Apgar argue that CRA must provide uniformity for consumers:
[F]undamental fairness suggests that the nature and extent of federal oversight and consumer protection should not depend on whether a loan application is submitted by a loan officer working for a CRA-regulated institution or a mortgage broker working for a nonbank or CRA-regulated bank operating outside its assessment area. Nor should it matter to the consumer which particular retailer or wholesaler originates the mortgage, and which secondary market channel is tapped to secure the investment dollars that ultimately fund the loan. Instead, all consumers need access to an efficient mortgage market built on a foundation of uniform and fair regulations and oversight.
Even a complete overhaul of CRA to allow jurisdiction over every type of entity that makes mortgage loans would not be adequate to end racial discrimination in lending. Without effective enforcement mechanisms, CRA's power would remain limited to merely encouraging certain bank behavior toward borrowers. The problem is not simply that banks need to lend to a greater number of minority borrowers. Instead, a genuine fair lending environment requires that lenders offer minority borrowers loans comparable to similarly situated white borrowers. CRA enforcement, however, is only equipped to count the number of loans rather than assess their quality.
E. Existing Fair Lending Laws Are Insufficient to End Discrimination in Lending
HMDA, FHA, EOCA, and CRA were all enacted in an era when minorities were excluded from meaningful participation in the home lending market. To their credit, each of these laws has played a role in achieving broad access to home loans for minority borrowers. The remaining elusive goal of fair lending, however, is to ensure that minority borrowers receive loan products that are comparable to those received by similarly situated white borrowers. As the evidence in Part I indicates, the existing Fair Lending Laws have proven unable to achieve this goal. This failure occurred for two reasons. Firstly, these laws are based on an approach that is focused exclusively on lenders and does not empower borrowers. Secondly, the laws provide tools that can only rectify past wrongs rather than preventing future discrimination.
Fair Lending Laws Are Focused Solely on
Restricting Lenders
The Existing Fair Lending Laws rely on regulation of and litigation against lenders to bring about non-discriminatory lending. These methods have proved somewhat successful in rooting out the most blatant forms of discrimination, but have been unable to curb subtle, though no less harmful forms of discrimination. This failure is a result of at least two causes. First, lenders are profitseeking entities and discriminating against borrowers can be profitable when lenders are able to charge interest rates in excess of the actual credit risk posed by a particular borrower. Lenders constantly explore new products or processes to maximize profits within a given regulatory framework.1 2 6 A new product will introduce regulatory grey areas as it will be unknown whether it will be legally classified as discriminatory. In these cases, lenders will err on the side of profit until required to do otherwise. In many instances, including the recent increase in subprime products, lenders will discriminate against minority borrowers until forced to curb a particular practice.m Secondly, lenders are not monolithic entities that act consistently. Rather, they operate based on the decisions of individual lending agents such as lending officers and brokers that interact directly with potential borrowers. To make loans, lenders must classify borrowers based on credit profiles and other underwriting information. This process includes some degree of flexibility for lending agents to make decisions regarding individual borrowers as they explain products and gather information necessary for underwriting. When exercising this discretion to classify borrowers, lending officers will express conscious or subconscious subtle preferences or biases such as a preconceived view of the likelihood that an individual borrower will repay a loan based on her race."" The compounding effect of these preferences creates a lending environment that discriminates against minority borrowers. Although banks and lending companies are legally responsible for the actions of their employees, the current approach to fair lending has proven ineffective because it relies on pressuring lenders to change employee behavior. Rather than relying on lenders to end the biases of their agents, fair lending laws should empower borrowers to identify and respond to discrimination.
Fair Lending Laws Are Focused on the Past
The existing Fair Lending Laws look to the past in their efforts to curb discrimination by lenders. As a result, these Fair Lending Laws must constantly chase whatever new iteration of lending that lenders may devise. Additionally, the primary recourse provided by Fair Lending Laws-a private cause of action for damages-only addresses past discrimination and thus is ineffective in proactively preventing discrimination.
Under the existing Fair Lending Laws, the process for a borrower who has experienced lending discrimination to achieve a just resolution is lengthy, generally because of delays inherent in the legal system. This lapse of time often has disastrous and irreversible effects on individual borrowers and, in some cases, entire neighborhoods. From the time the discrimination is identified until the time the litigation is resolved and a lender changes the disputed policy-often lasting a period of several years-other borrowers may have both received similarly discriminatory loans and some may even have lost their homes to foreclosure. Even if, as a result , 2003) (indicating that there is "considerable empirical evidence that even well-meaning whites who are not overtly biased and who do not believe that they are prejudiced typically demonstrate unconscious implicit negative racial attitudes and stereotypes" when interacting with others); see alsoJANET E. HELMS, INTRODUCTION: REVIEW OF RACIAL IDENTITY TERMINOLOGY, BLACK & WHITE RACIAL IDENTITY: THEORY, RESEARCH, AND PRACTICE 3, 7 (Janet E. Helms ed., 1990) ("Race consciousness refers to the awareness that (socialization due to) racial-group membership can influence one's intrapsychic dynamics as well as interpersonal relationships. Thus, one's racial awareness may be subliminal and not readily admitted into consciousness or it may be conscious and not readily repressed."); Sara James, Nightline: Testing for a Hidden Racial Bias: Mistakes Volunteers Make in Computerized Test are Revealing (NBC television broadcast Apr. 15, 2007) , available at http://www.msnbc.msn.com/id/18122831/ns/dateline nbc/t/testing-hiddenracial-bias (finding that "even unconscious racial biases may affect your behavior ... [and] when it comes to the potent question of race, our subconscious is making decisions everyday. They're decisions that in real time in real life have real consequences.").
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of litigation, the lender eventually modifies the discriminatory loans, each month that a family struggles with an onerous loan can have a significant impact on its emotional and financial health. 2 These harms indicate the clear need for an approach to fair lending that identifies and rectifies discrimination more rapidly and aims to prevent, rather than redress, the negative consequences of such loans.
III. DODD-FRANK PERPETUATES THE OUTDATED APPROACH
To FAIR LENDING
The primary aim of the July 2010 Dodd-Frank Wall Street Reform and Consumer Protection Act is to regulate the way banks and bankers do business. 9 0 However, two articles toward the end of the act create significant changes to the mortgage industry and are an important addition to the Fair Lending Laws. Article X of Dodd-Frank amends HMDA to require gathering of additional data about borrowers. 13 ' Article XIV creates a duty for mortgage originators to verify that borrowers will be able to repay their loans; thus, limiting the incentive to steer borrowers towards subprime loan products. 12 These changes to mortgage lending are not focused on ending racial discrimination, but rather on ensuring that the loan products sold by the mortgage industry are better products for the borrowers who use them and the investors that rely on them."' The changes brought about by Dodd-Frank are significant and will certainly bring about fairer lending. However, they also perpetuate the existing ineffective approach to fair lending, and thus will ultimately be unable to entirely eliminate lending discrimination.
See generally Predatory Mortgage Lending: The Problem, Impact, and Responses: Hearing
Before the Sen. Comm. on Banking, Housing, and Urban Affairs, 175th Cong. (2001) , available at http://www.gpo.gov/fdsys/pkg/CHRG-107shrg82969/html/CHRG-107shrg82969.htm.
130. 156 CONG. REc. S4067 (daily ed. May 20, 2010) (statement of Sen. Kerry) (stating that Dodd-Frank is designed to "protect consumers from unfair, deceptive and abusive financial products and practices" and "to insure that when families apply for a mortgage, a bank loan or other complicated financial products, they will also receive clear information that they need to make the best decision possible. With a watchdog in place, families will be less likely to enter into mortgages they don't understand or be a victim of unfair and deceptive loan practices. It will increase fairness and help reduce the casino atmosphere of too many financial products." . H5229 (daily ed. June 30, 2010) (statement of Sen. Hare) ("This bill is a landmark achievement ... [and] dedicated to ensuring that bank loans, mortgages, and credit cards are fair, affordable, understandable, and, most importantly, transparent.").
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A. Dodd-Frank Article X: Increased Disclosure under HMDA
As discussed in Part I, borrower and loan data disclosed under HMDA is critical to demonstrating discrimination in litigation under the traditional Fair Lending Laws. However, significant gaps in the data have hampered litigants' ability to isolate membership in a protected class as the determinative factor in the outcome of a loan application. Amendments to HMDA under Section 1094 of Dodd-Frank seek to close some of those holes.
The amendments to HMDA require that lenders report more detailed borrower characteristics as well as a clear description of the loan product sold. In addition to race, ethnicity, sex, and income, lenders are now required to record and report the age and credit score of the borrower, the census tract of the mortgaged property, and the value of the property to be pledged as collateral under the loan.
The disparate impact standard under the Fl-A requires a more robust statistical analysis than was possible with previous HMDA data, which lacked creditworthiness information. These new reporting requirements may permit an accurate comparison among borrowers and let researchers and litigants see which borrower attributes are correlated with subprime and other onerous loan products. It may even allow researchers and litigants to demonstrate discrimination using HMDA data alone, rather than having to combine data from other sources. Increased information about the loan product combined with a more complete borrower profile will permit researchers and litigants to see which types of borrowers end up with which types of loans and will provide the data required to prove such connections conclusively. Additionally, the ability to find proof of disparate impact within reported data will remove the significant barriers to entry for disparate impact claims under either the FH4A or EOCA.
Dodd-Frank also requires that lenders provide greater information about the proposed loan product. They must report "total points and fees payable at origination;" the annual percentage rate for the loan as compared to all loans by the lender; any prepayment penalties associated with the loan; the number of months after which the interest rate may change; "payments other than fully amortizing payments during any portion of the loan term;" the term of the loan; and the "channel through which application was made, including retail, broker, and other relevant 134. Dodd-Frank Act § 1094.
FALL 2011]1 categories." , 5 Although these new reporting requirements apply to all loans, they are specifically geared toward presenting a more complete picture of "exotic" or onerous loan products and terms, particularly those that involve increased closing costs or prepayment penalties. 1 3 6
B. Dodd-Frank Article XIV Changes to Mortgage Origination
Whereas the changes brought about by Dodd-Frank Article X seek to provide the data necessary to determine which types of borrowers receive which loan products, Article XIV significantly alters the types of loan products available as well as the relationship between mortgage originators and borrowers in the home lending process. 1 37 Dodd-Frank seeks to ensure that "consumers are offered and receive residential mortgages loans on terms that reasonably reflect their ability to repay the loans and that are understandable and not unfair, deceptive or abusive."' 3 The result is less flexibility for mortgage brokers and loan officers to steer borrowers toward inferior or onerous loan products.
In general, the new provisions require the mortgage originator, and in some cases the lending institution, to share the burden that traditionally was borne solely by the borrower-namely to ensure that a loan is fair and that a borrower can repay it. Previously, because of information asymmetries and bank lending policies, both insidious and benign, many borrowers could not ensure that they were receiving a fair loan. Article XIV of Dodd-Frank shifts this balance between lenders and borrowers so that the mortgage market is fair and more sustainable.
Article XIV creates a broad definition of "mortgage originator" that includes any person who receives compensation for taking a loan application, assisting a consumer in obtaining a loan, preparing loan packages, collecting information on available loans for a consumer, or negotiating loan offers or terms for a consumer.139 Article XIV also eliminates the incentive for loan originators to steer consumers towards more onerous loan products by mandating that compensation to mortgage originators, from any direct or indirect source, may not vary "based on the terms of the loan (oth-er than the amount of principal)."'m In other words, brokers can no longer be paid based on the loan terms that they encourage a borrower to accept. The new law also bans "yield spread premiums." 4 ' Such premiums have been consistently shown to be disdiscriminatory toward minority borrowers.
Article XIV also instructs the Federal Reserve Board to prescribe regulations to prohibit "mortgage originators from steering any consumer to a residential mortgage loan" if "the consumer lacks a reasonable ability to repay," the loan "has predatory characteristics or effects (such as equity stripping, excessive fees, or abusive terms)," or is not a "qualified mortgage" and the consumer qualifies for a "qualified mortgage." 4 3 More generally, the regulations will forbid any lending practice that promotes "disparities among consumers of equal credit worthiness but of different race, ethnicity, gender or age."' 4 4 This wording provides an implicit approval of disparate impact theory.
In addition to the rights of action already contained within the existing Fair Lending Laws, Dodd-Frank creates a new private right of action for the violation of the laws against steering and predatory lending. A violation can result in treble damages, calculated using the amount of the mortgage originators' compensation plus the costs of the action, including attorney's fees. 4 4 Although the new private right of action does not enforce the ability-to-repay provisions, Dodd-Frank does allow borrowers to raise any violation of such provisions in foreclosure proceedings and to seek a recoupment or offset for the damages of such a violation. 4 6 Under Dodd-Frank, the Federal Reserve Bank must also create regulations to prohibit mortgage originators from "mischaracterizing [the] credit history of a consumer," mischaracterizing or supporting the mischaracterization of the "appraised value of the property," or discouraging a consumer from trying to find a better loan from another mortgage originator. 4 mortgage loan can be made unless the lender makes a "reasonable and good faith determination based on verified and documented information" that the borrower has the ability to repay the loan, taxes, and insurance." In making such a determination, the lender must use a fully amortizing payment schedule and not merely an interest only or introductory rate payment schedule, regardless of the loan product.' 49 These provisions not only limit the ability of borrowers to accept loans that they cannot afford, but also give investors some baseline confidence that the mortgage-backed securities they invest in have met a minimum standard of underwriting and a reasonable expectation that the securities will retain value. Additionally, these requirements seek to push lenders away from exotic loan products and toward "qualified mortgage" products by exempting qualified mortgages from the onerous requirement that lenders closely scrutinize the borrower's ability to repay.
The changes to the lending environment made by Dodd-Frank provide significant new protections for all borrowers. The new law also provides tools to better understand the mortgage lending market and the persistent discrimination that results in disparate impact on minority borrowers. Yet, while significant and promising, these changes do not alter the existing approach to fair lending, which remains unable to end discrimination. Certainly, the law identified and remedied existing problems in the mortgage market-such as steering, prepayment penalties, and yield spread premiums-and tightens up data reported under HMDA. However, loan products are continuously evolving and lenders will inevitably create new terms and exotic loan products that are not covered by the new law. So long as the approach to fair lending focuses solely on lenders and on the past, a truly fair lending environment will always be just out of reach.
Although this Article argues that the current approach to providing fair lending is outdated and will not alone eliminate discrimination in lending, it must also be acknowledged that the traditional Fair Lending Laws do remain important and relevant. These laws serve as backstop to the most egregious cases of lending discrimination. The HMDA, in particular, continues to provide invaluable information that permits researchers to understand and draw conclusions about housing and lending that would otherwise be impossible. Thus, any new approach to fair lending must build from, rather than entirely replace, the existing laws.
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A. A Borrower-Based Approach to Fair Lending
The preceding Parts of this Article have outlined the traditional Fair Lending Laws, described the way each works, and explained why they alone will not end racial discrimination in mortgage lending. The approach to fair lending that was created in response to concern for minorities' ability to participate in the mortgage market at all has demonstrated an inability to adequately address the quality of that participation. In contrast, a genuinely fair lending environment demands that similarly situated borrowers receive similar loan products.
This Part proposes an entirely new borrower-based approach to mortgage lending that is focused on empowering borrowers and enabling them to find a loan that meets their borrowing needs and is free of discrimination. This borrower-based model is built on three principles: increasing access to a variety of lenders; reducing complexity of loan products; and providing borrowers with the necessary tools to analyze, understand, and compare loan offers. Each of these principles is discussed below. This Part also discusses several tools that should be used to implement this new approach, including a loan price tag, a reverse auction, and loan comparison report.
Clear and Comparable Loan Offers
The ability to effectively compare the cost of one product to another is essential to any thoughtful transaction and is particularly critical when buying a home loan. Entering into a mortgage with a lender is one of the most significant transactions in a person's lifetime, and yet most borrowers do not have the financial sophistication to understand the potential ramifications of the loan terms they accept, especially when such terms depend on future events such as a change in interest rate.1 0 Any new borrower-based approach must create tools that permit borrowers to effectively understand and compare one loan offer to another.
Increasingly complex loan products, discussed below, and borrowers' reliance on heuristics, or mental short-cuts, rather than purely wealth-maximizing rational decision making create FALL 2011] impediments to a borrower's ability to understand loan products.5' The current legal regime "fails to effectively facilitate price shopping because it is based on an unrealistic, rational actor model of borrower behavior." 5 In other words, laws designed to protect borrowers assume that, no matter how fine the print or complicated the loan product, disclosure will allow the borrower to understand and rationally analyze the loan offer, compare it to other loan offers she has received, and make a well reasoned decision as to which loan best serves her needs. In reality, particularly in subprime lending, this is far from the case. Even when lenders disclose all relevant provisions of the loan, studies show that borrowers frequently accept loans that are not in their self-interest.' 53 Potential borrowers frequently experience two common subconscious decision making failures: a desire to minimize the "cognitive effort and resources spent on decision making" as well as the negative feelings that may result from decision-making. 54 Such tendencies can "short circuit" a person's rational analysis of a loan offer and lead them to make a decision based only on few relevant factors. For example, a borrower might focus solely on the introductory monthly payment amount, or rely too heavily on a friendly salesperson's assessment of what is in the borrower's best interest.
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New borrower-based fair lending tools must reflect the limits of a borrower's technical, rational, and emotional ability to seek out and identify the loan that is in his best interest. Such tools should provide a borrower with information that fits within her identified decision-making strengths and enables her to effectively choose a loan that is right for her.
Reduce Complexity in Loan Products
The loan products that are currently available can be extremely complex. As a result of this complexity, the true financial cost of many loans is not clear to the borrower at the time they enter into the transaction. As a result, a borrower-based approach requires the simplification of loan products. A borrower must be able to understand and appreciate all the possible ramifications of entering into a loan and to compare a range of available loan options.
As discussed above, Dodd-Frank takes a few small steps toward a less complex lending environment by requiring the Federal Re- serve Bank to ban the most predatory terms and to reduce the incentive to steer borrowers toward more complex and costly loans. A genuinely borrower-based approach, however, requires that loans be limited to only a few simple terms that convey the full financial outcome. Simpler loans will help prevent lenders from manipulating a borrower's cognitive and emotional weaknesses1 and facilitate effective price shopping and comparison.
Maximize Access to a Variety of Lenders
In addition to simplifying both the process for borrowers and the loan products themselves, a new borrower-based approach must also provide each borrower with maximum access to a variety of lenders. As discussed in the sections above, many minority borrowers live in neighborhoods that have few lending institutions. Other minority borrowers that have access to a greater variety of lenders are still steered toward subprime and other more costly loan products. Still others access credit exclusively through highcost channels that ignore prime loans, regardless of the borrower's credit profile. Each of these outcomes is, in part, the result of a scarcity of real and accessible loan options for borrowers. This scarcity is a significant contributing factor to the persistent discrimination in lending discussed herein. Tools based upon a borrower-based approach need to provide borrowers easier access to a variety of lenders, show lenders the underserved markets that exist, and employ the efficiencies of the Internet without relying on an individual borrower's Internet literacy.
My proposed borrower-based approach to achieving fair lending does not rely on the effectiveness of regulation and litigation alone to bring about a change in the behavior of lenders. Rather, this new approach relies on providing borrowers with a more efficient interaction with the lending market in order to guarantee loans that are free of discrimination. All borrowers, not just racial minorities, must have access to a variety of lenders and the tools necessary to compare mortgage offers.
B. Borrower-Based Fair Lending Tools
Above, this Article laid out three principles of a borrower-based approach to fair lending, namely clear and comparable loan offers, reducing the complexity of loan products, and creating the maximum access to a variety of lenders. The sections below discuss three tools, derived from the three principles of my borrowerbased approach, which will help to create a fair lending environment. These sections examine two tools suggested by other fair lending scholars that incorporate my borrower-based fair lending principles, and also suggest a new strategy to end discrimination in lending.
The Loan Price Tag
Lauren Willis has proposed that all loan products be required to contain a "Loan Price Tag."" 6 Willis has identified four loan terms that should be included in the creation of this loan price tag: (1) total loan proceeds; (2) total up-front fees, points, and costs (whether financed or not financed); (3) the maximum monthly payment; and (4) the loan length in years. 5 7 Taken together the four loan terms describe all of the possible financial outcomes of a loan. As a result, "prepayment penalties," as well as "balloons and negative amortization" would be prohibited as the financial outcome of such products could not be communicated in the four terms.' 5 Once this price tag is attached and the four terms clearly expressed, it should constitute a locked offer from the lender that the borrower can then compare directly with other loan offers. 5 " This simplified way of explaining the relevant loan terms, particularly if combined with a reduction in the complexity of the actual loan products, would permit borrowers to avoid the heuristic biases and coping mechanisms that so often land borrowers in loans that are contrary to their best-interest. Thus, the loan price tag represents a significant step towards creating simpler loans that permit borrows to compare loan offers and thus would contribute well to the borrower-based approach to fair lending.
The Reverse Auction
Willis' proposed "reverse auction competition" also fits well with a borrower-focused approach to ending racial discrimination in lending. This auction would occur among lenders who would 156. Id. at 821. 157. Id. 158. Id. at 823. 159. Id. at 823-24.
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Fair Lending 2.0 compete for the borrowers' business. The system would be facilitated through a government agency, possibly the Department of Housing and Urban Development16" Once a loan price tag is applied to a loan offer, the offering lender would transmit the offer and all other borrower information to a website coordinated by this agency. This online database would allow other lenders to see the offer and to use that information to mail competing loan offers to the borrower."' Combined with the loan price tag, such a process would not only give borrowers the tools to price shop, but would also provide borrowers with alternative loan options. Additionally, the reverse auction competition among lenders could end "lending deserts"-areas where there are no prime lending institutions-because the reverse auction would be online and lenders could participate from any location. 6 2 Like the loan price tag, the reverse auction would represent a significant advance toward creating a more competitive lending environment.
A New Borrower-Based Fair Lending Tool: The Loan Comparison Report
Although Willis' proposals represent helpful borrower-based tools, these alone are not sufficient to create a fair lending environment. As a result, this Article proposes that lenders should be required to provide all borrowers with a clear and understandable loan comparison report. Such a report should take the form of a concise graphic that compares the cost of the loan offered to a particular borrower to loans closed by other borrowers of similar credit profiles. Providing a borrower with this report would increase her ability to immediately identify a bad or discriminatory loan offer and use this information to decide whether to close the loan or to walk away. Such disclosure would need to occur sufficiently before the loan closing date to allow the opportunity to back out of the loan or to shop with other lenders while still maintaining a reasonable home purchase timeline.
An online database administered by a government agency, preferably the Department of Housing and Urban Development, and accessible by mortgage originators should be created to administer a loan comparison report. The database should be populated with anonymous borrower information collected at the time of loan 160. Id. at 825. 161. Id. 162. See id. at 825-26.
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University of Michigan Journal of Law Reform closings, including borrower credit profiles and the basic terms of the loan product they received. Upon the approval of a new application for a loan, the lender would be required to enter the new borrower information into the database. The database would then populate a report and graphic indicating how the cost of the loan product offered to the borrower compares to the loan products received by other borrowers with similar creditworthiness profiles. The lender should be required to disclose this loan comparison report to the borrower.
The reporting method in the loan comparison report could be as simple as comparing the annual percentage rating (APR) of the loan offered to a new borrower to the APRs of loans taken by other borrowers with similar credit profiles. However, using APR may create some problems given that "only 10% of recent home loan borrowers understand APR well enough to know that it is higher than the note interest rate." 1 63 For those borrowers who do not understand APR, and to avoid adding complexity to the loan offer, the loan comparison report could take a form similar to the wellknown EnergyGuide stickers that are required for many large appliances. These stickers compare the power usage of a particular appliance to others in its class. Thus, the loan comparison report could express the APR of the borrowers loan offer simply as "much lower than average," "lower than average," "about average," "higher than average" or "much higher than average." An example of how the loan comparison report could look when presented to the borrower is illustrated below:
LOAN COST COMPARISON REPORT
This report compares the loan offered to you by your lender to the loans purchased by other borrowers with credit similar to yours. 
